Rule 39. Supervision of Appeal [Abrogated 1968]

e ——

Rule 39. [Reserved]

IX. SUPPLEMENTARY AND SPECIAL
PROCEEDINGS

|

TITLE VIII. SUPPLEMENTARY AND
SPECIAL PROCEEDINGS

Rule 40. Commitment to Another District

Rule 40. Arrest for Failing to Appear in Another
District

(a) Appearance Before Federal Magistrate Judge. Ifa
person is arrested in a district other than that in which the
offense is alleged to have been committed, that person shall
be taken without unnecessary delay before the nearest
available federal magistrate judge, in accordance with the
provisions of Rule 5. Preliminary proceedings concerning
the defendant shall be conducted in accordance with Rules 5
and 5.1, except that if no preliminary examination is held
f because an indictment has been returned or an information

filed or because the defendant elects to have the preliminary
hearing conducted in the district in which the prosecution is
pending, the person shall be held to answer upon a finding
that such person is the person named in the indictment,
information, or warrant. If held to answer, the defendant
shall be held to answer in the district court in which the
prosecution is pending — provided that a warrant is issued in
that district if the arrest was made without a warrant — upon
production of the warrant or a certified copy thereof. The
warrant or certified copy may be produced by facsimile
transmission.

(a) In General. A person arrested under a warrant
issued in another district for failing to appear — as
required by the terms of that person’s release under
18 U.S.C. §§ 3141-3156 or by a subpoena — must
be taken without unnecessary delay before a
magistrate judge in the district of the arrest.

(b) Proceedings. The judge must proceed under Rule
5(c)(2) as applicable.

() Release or Detention Order. The judge may
modify any previous release or detention order
issued in another district, but must state in writing
the reasons for doing so.

(b) Statement by Federal Magistrate Judge. In addition to
the statements required by Rule 5, the federal magistrate
judge shall inform the defendant of the provisions of Rule
20.

(c) Papers. If a defendant is held or discharged, the papers
in the proceeding and any bail taken shall be transmitted to
the clerk of the district court in which the prosecution is

pending.
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(d) Arrest of Probationer or Supervised Releasee. If a
person is arrested for a violation of probation or supervised
release in a district other than the district having jurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge shall:

(1) Proceed under Rule 32.1 if jurisdiction over the
person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged
violation occurred in that district, and either (i) hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(€) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person’s release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was
issued.

(D) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

Rule 40 has been completely revised. The Committee believed that it would be much clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or
modification of probation or supervised release). Accordingly, current Rule 40(a) has been relocated in Rules5and 5.1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule 5(c)(2X(F).

Current Rule 40(d) has been relocated in Rule 32.1(a)(5). Current Rule 40(e)(1) is now located in revised Rule
40(a). Current Rule 40(e)(2) is now in revised Rule 40(b) and current Rule 40(f) is revised Rule 40(c).
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Rule 41. Search and Seizure

Raule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a
federal law enforcement officer or an attorney for the
government, a search warrant authorized by this rule may be
issued (1) by a federal magistrate judge, or a state court of
record within the federal district, for a search of property or
for a person within the district and (2) by a federal
magistrate judge for a search of property or for a person
either within or outside the district if the property or person
is within the district when the warrant is sought but might
move outside the district before the warrant is executed.

(a) Scope and Definitions.

(1) Scope. This rule does not modify any statute
regulating search or seizure, or the issuance
and execution of a search warrant in special
circumstances.

(2) Definitions. The following definitions apply
under this rule:

(A) "Property” includes documents, books,
papers, any other tangible objects, and
information.

(B) "Daytime" means the hours between
6:00 a.m. and 10:00 p.m. according to
local time.

"Federal law enforcement officer”
means a government agent (other than
an attorney for the government) who is
engaged in the enforcement of the
criminal laws and is within any
category of officers authorized by the
Attorney General to request the
issuance of a search warrant.

©
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(b) Authority to Issue a Warrant. At the request of

a federal law enforcement officer or an attorney
for the government:

@

@

a magistrate judge having authority in the
district — or if none is reasonably available,
a judge of a state court of record in the
district — may issue a warrant to search for
and seize a person or property located within
the district; and

a magistrate judge may issue a warrant for a
person or property outside the district if the
person or property is located within the
district when the warrant is issued but might
move outside the district before the warrant

_is executed.

(b) Property or Persons Which May be Seized With a (¢)
Warrant. A warrant may be issued under this rule to search
for and seize any (1) property that constitutes evidence of
the commission of a criminal offense; or (2) contraband, the
fruits of the crime, or things otherwise criminally possessed;
or (3) property designed or intended for use or which has
been used as the means of committing a criminal offense; or
(4) person for whose arrest there is probable cause, or who is
unlawfully restrained.

Persons or Propérty Subject to Search or
Seizure. A warrant may be issued for any of the
following:

n
@

€))

@

evidence of the commission of a crime;

contraband, fruits of crime, or other items
illegally possessed;

property designed for use, intended for use,
or used in committing a crime; or

a person to be arrested or a person who is
unlawfully restrained.

f
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(c) Issuance and Contents.

(1) Warrant Upon Affidavit. A warrant other than a
warrant upon oral testimony under paragraph (2) of this
subdivision shall issue only on an affidavit or affidavits
sworn to before the federal magistrate judge or state judge
and establishing grounds for issuing the warrant. If the
federal magistrate judge or state judge is satisfied that the
grounds for the application exist or that there is probable
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or
person to be seized and naming or describing the person or
place to be searched. The finding of probable cause may be
based upon hearsay evidence in whole or in part. Before
ruling on a request for a warrant the federal magistrate
judge or state judge may require the affiant to appear
personally and may examine under oath the affiant and any
witnesses the affiant may produce, provided that such
proceeding shall be taken down by a court reporter or
recording equipment and made part of the affidavit.

(d) Obtaining a Warrant.

(1) Probable Cause. After receiving an affidavit
or other information, a magistrate judge or a
judge of a state court of record must issue
‘the warrant if there is probable cause to
search for and seize a person or property
under Rule 41(c).

@

Requesting a Warrant in the Presence of a
Judge.

(A) Warrant on an Affidavit. When a

federal law enforcement officer or an
attorney for the government presents
an affidavit in support of a warrant, the

- judge may require the affiant to appear

B)

©

personally and may examine under
oath the affiant and any witness the
affiant produces.

Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base a
warrant on sworn testimony if doing
so is reasonable under the
circumstances.

Recording Testimony. Testimony
taken in support of a warrant must be
recorded by a court reporter or by a
suitable recording device, and the
judge must file the transcript or
recording with the clerk, along with
any affidavit.

The warrant shall be directed to a civil officer of the United
States authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President of the

United States.
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It shall command the officer to search, within a specified
period of time not to exceed 10 days, the person or place
named for the property or person specified. The warrant
shall be served in the daytime, unless the issuing authority,
by appropriate provision in the warrant, and for reasonable
cause shown, authorized its execution at times other than
daytime. It shall designate a federal magistrate judge to
whom it shall be returned.

(2) Warrant Upon Oral Testimony.

(A) General Rule. If the circumstances make it
reasonable to dispense, in whole or in part, with a written
affidavit, a Federal magistrate judge may issue a warrant
based upon swom testimony communicated by telephone
or other appropriate means, including facsimile
transmission.

(B) Application. The person who is requesting the
warrant shall prepare a document to be known as 2
duplicate original warrant and shall read such duplicate

original warrant, verbatim, to the Federal magistrate judge.
The Federal magistrate judge shall enter, verbatim, what is

so read to such magistrate judge on a document to be
known as the original warrant. The Federal magistrate
judge may direct that the warrant be modified.

(3) Requesting a Warrant by Telephonic or
Other Means.

(A) In General. A magistrate judge may
issue a warrant based on information
communicated by telephone or other
appropriate means, including facsimile
transmission.

(B) Recording Testimony. Upon learning
that an applicant is requesting a
warrant, a magistrate judge must:

(i) place under oath the applicant
and any person on whose
testimony the application is
based; and

(ii) make a verbatim record of the
conversation with a suitable
recording device, if available, or
by court reporter, or in writing.
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(C) Issuance. If the Federal magistrate judge is satisfied
that the circumstances are such as to make it reasonable to
dispense with a written affidavit and that the grounds for
the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the issuance of a warrant by directing the person
requesting the warrant to sign the Federal magistrate
judge’s name on the duplicate original warrant. The
Federal magistrate judge shall immediately sign the
original warrant and enter on the face of the original
warrant the exact time when the warrant was ordered to be
issued. The finding of probable cause for a warrant upon
oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit.

(D) Recording and Certification of Testimony. When a
caller informs the Federal magistrate judge that the
purpose of the call is to request a warrant, the Federal
magistrate judge shall immediately place under oath each
person whose testimony forms a basis of the application
and each person applying for that warrant. If a voice
recording device is available, the Federal magistrate judge
shall record by means of such device all of the call after
the caller informs the Federal magistrate judge that the
purpose of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made. If
a voice recording device is used or a stenographic record
made, the Federal magistrate judge shall have the record
transcribed, shall certify the accuracy of the transcription,
and shall file a copy of the original record and the
transcription with the court. If a longhand verbatim record
is made, the Federal magistrate judge shall file a signed
copy with the court. :

©

o

Certifying Testimony. The magistrate
judge must have any recording or
court reporter’s notes transcribed,
certify the transcription’s accuracy,
and file a copy of the record and the
transcription with the clerk. Any
written verbatim record must be signed
by the magistrate judge and filed with
the clerk.

Suppression Limited. Absent a finding
of bad faith, evidence obtained from a
warrant issued under Rule 41(d)(3)(A)
is not subject to suppression on the
ground that issuing the warrant in that
manner was unreasonable under the
circumstances.
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(E) Contents. The contents of a warrant upon oral
testimony shall be the same as the contents of a warrant
upon affidavit.

)

@

(e) Issuing the Warrant.

In General. The magistrate judge or a judge
of a state court of record must issue the
warrant to an officer authorized to execute it
and deliver a copy to the district clerk.

Contents of the Warrant. The warrant must
identify the person or property to be
searched or covertly observed, identify any
person or property to be seized, and
designate the magistrate judge to whom it
must be returned. The warrant must
command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution
of the warrant at another time; and

(C) return the warrant to the magistrate
judge designated in the warrant.
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(F) Additional Rule for Execution. The person who
executes the warrant shall enter the exact time of execution
on the face of the duplicate original warrant.

(3) Warrant by Telephonic or Other Means. 1f
a magistrate judge decides to issue a warrant
under Rule 41(d)(3)XA), the following
additional procedures apply:

(A)

(B)

©)

Preparing a Proposed Duplicate
Original Warrant. The applicant must
prepare a "proposed duplicate original
warrant” and must read or otherwise
transmit the contents of that document
verbatim to the magistrate judge.

Preparing an Original Warrant. The
magistrate judge must enter the
contents of the proposed duplicate
original warrant into an original
warrant.

Modifications. The magistrate judge
may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify
the original warrant.

(G) Motion to Suppress Precluded. Absent a finding of
bad faith, evidence obtained pursuant to a warrant issued
under this paragraph is not subject to a motion to suppress
on the ground that the circumstances were not such as to
make it reasonable to dispense with a written affidavit.

D)

Signing the Original Warrant and the
Duplicate Original Warrant. Upon
determining to issue the warrant, the
magistrate judge must immediately
sign the original warrant, enter on its
face the exact time when it is issued,
and direct the applicant to sign the
judge’s name on the duplicate original
warrant.
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(d) Execution and Return with Inventory. The officer
taking property under the warrant shall give to the person
from whom or from whose premises the property was taken
a copy of the warrant and a receipt for the property taken or
shall leave the copy and receipt at the place from which the
property was taken.

(H Executing and Returning the Warrant.

8y

@

&)

Notation of Time. The officer executing the
warrant must enter on the face of the warrant
the exact date and time it is executed.

Inventory. An officer executing the warrant
must also prepare and verify an inventory of
any property seized and must do so in the
presence of:

(A) another officer, and

(B) the person from whom, or from whose
- premises, the property was taken, if
present; or
(C) if either of these persons is not present,

at least one other credible person.

Receipt. The officer executing the warrant
must:

(A) give a copy of the warrant and a
receipt for the property taken to the
person from whom, or from whose
premises, the property was taken; or

(B) leave a copy of the warrant and receipt

at the place where the officer took the

property.

The return shall be made promptly and shall be accompanied
by a written inventory of any property taken. The inventory
shall be made in the presence of the applicant for the warrant
and the person from whose possession or premises the
property was taken, if they are present, or in the presence of
at least one credible person other than the applicant for the
warrant or the person from whose possession or premises the
property was taken, and shall be verified by the officer. The
federal magistrate judge shall upon request deliver a copy of
the inventory to the person from whom or from whose
premises the property was taken and to the applicant for the
warrant.

@

Return. The officer executing the warrant
must promptly return it — together with a
copy of the inventory —to the magistrate
judge designated on the warrant. The judge
must, on request, give a copy of the
inventory to the person from whom or from
whose premises the property was taken and
to the applicant for the warrant.
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(¢) Motion for Return of Property. A person aggrieved by
an unlawful search and seizure or by the deprivation of
property may move the district court for the district in which
the property was seized for the return of the property on the
ground that such person is entitled to lawful possession of
the property. The court shall receive evidence on any issue
of fact necessary to the decision of the motion. If the motion
is granted, the property shall be returned to the movant,
although reasonable conditions may be imposed to protect
access and use of the property in subsequent proceedings. If
a motion for return of property is made or comes on for
hearing in the district of trial after an indictment or
information is filed, it shall be treated also as a motion to
suppress under Rule 12.

®

Motion to Return Property. A person aggrieved
by an unlawful search and seizure of property or
by the deprivation of property may move for the
property’s return. The motion must be filed in the
district where the property was seized. The court
must receive evidence on any factual issue
necessary to decide the motion. If it grants the
motion, the court must return the property to the
movant, but may impose reasonable conditions to
protect access to the property and its use in later
proceedings.

(f) Motion to Suppress. A motion to suppress evidence ‘
may be made in the court of the district of trial as provided
in Rule 12.

(h)

Motion to Suppress. A defendant may move to
suppress evidence in the court where the trial will
occur, as Rule 12 provides.

() Return of Papers to Clerk. The federal magistrate
judge before whom the warrant is returned shall attach to the
warrant a copy of the return, inventory and all other papers
in connection therewith and shall file them with the clerk of
the district court for the district in which the property was
seized.

®

Forwarding Papers to the Clerk. The magistrate
judge to whom the warrant is returned must attach
to the warrant a copy of the return, inventory, and
all other related papers and must deliver them to
the clerk in the district where the property was
seized.

] (h) Scope and Definitions. This rule does not modify any
act, inconsistent with it, regulating search, seizure and the
issuance and execution of search warrants in circumstances

|| for which special provision is made. The term "property” is
used in this rule to include documents, books, papers and
any other tangible objects. The term "daytime" is used in this
rule mean hours from 6:00 a.m. to 10:00 p.m. according to
local time. The phrase "federal law enforcement officer” is
used in this rule to mean any government agent, other than
an attorney for the government as defined in Rule 54(c), who
is engaged in the enforcement of the criminal laws and is
within any category of officers authorized by the Attorney
General to request the issuance of a search warrant.
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COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only. Rule 41 has been completely reorganized to make it easier to read and apply its key provisions.

Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause, has been
deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law. See Advisory
Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule 4 in 1974. In the
intervening years, however, the case law has become perfectly clear on that proposition. Thus, the Committee believed
that the reference to hearsay was no longer necessary. Furthermore, the limited reference to hearsay evidence was
misleading to the extent that it might have suggested that other forms of inadmissible evidence could not be considered.
For example, the rule made no reference to considering a defendant’s prior criminal record, which clearly may be
considered in deciding whether probable cause exists. See, e.g., Brinegar v. United States, 338 U.S. 160 (1949) (officer’s
knowledge of defendant’s prior criminal activity). Rather than address that issue, or any other similar issues, the
Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal Rules of Evidence. That rule
explicitly provides that the Federal Rules of Evidence do not apply to "preliminary examinations in criminal cases,
_ .. issuance of warrants for arrest, criminal summonses, and search warrants.” The Advisory Committee Note
accompanying that rule recognizes that: "The nature of the proceedings makes application of the formal rules of evidence
inappropriate and impracticable.” The Committee did not intend to make any substantive changes in practice by deleting
the reference to hearsay evidence.

REPORTER’S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 41 is one of those rules. Another version of Rule 41, which includes a
substantive change that would permit a judge to issue a warrant for a covert entry for purposes of noncontinuous
observation, is being published simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt

Rule 42. Criminal Contempt

|

(b) Disposition Upon Notice and Hearing. A criminal
contempt except as provided in subdivision (a) of this rule
shall be prosecuted on notice. The notice shall state the time
and place of hearing, allowing a reasonable time for the
preparation of the defense, and shall state the essential facts
constituting the criminal contempt charged and describe it as
such. The notice shall be given orally by the judge in open
court in the presence of the defendant or, on application of
the United States attorney or of an attorney appointed by the
court for that purpose, by an order to show cause or an order
of arrest. The defendant is entitled to a trial by jury in any
case in which an act of Congress so provides. The defendant
is entitled to admission to bail as provided in these rules. If
the contempt charged involves disrespect to or criticism of a
judge, that judge is disqualified from presiding at the trial or
hearing except with the defendant’s consent. Upon a verdict
or finding of guilt the court shall enter an order fixing the
punishment.

@

Disposition After Notice. Any person who
commits criminal contempt may be punished for
that contempt after prosecution on notice.

(1) Notice. The court must give the person i
notice in open court, in an order to show
cause, or in an arrest order. The notice must:

(A) state the time and place of the trial;

(B) allow the defendant a reasonable time
to prepare a defense; and

(C) state the essential facts constituting the ’

charged criminal contempt and
describe it as such.

(2) Appointing a Prosecutor. The court must
request that the contempt be prosecuted by
an attorney for the government, unless the
interest of justice requires appointment of
another attorney. If the government declines
the request, the court must appoint another
attorney to prosecute the contempt.

(3) Trial and Disposition. A person being

prosecuted for criminal contempt is entitled

to a jury trial in any case in which federal
law so provides and must be released or
detained as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing unless the defendant consents. Upon

a finding or verdict of guilty, the court must

impose the punishment.

(a) Summary Disposition. A criminal contempt may be
punished summarily if the judge certifies that the judge saw
or heard the conduct constituting the contempt and that it
was committed in the actual presence of the court. The order
of contempt shall recite the facts and shall be signed by the
judge and entered of record.

b

Summary Disposition. Notwithstanding any !
other provision of these rules, the court may
summarily punish a person who commits criminal
contempt in its presence if the judge saw or heard
the contemptuous conduct and so certifies. The
contempt order must recite the facts, be signed by
the judge, and be filed with the clerk.
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for conducting a criminal contempt proceeding.
The current rule implicitly recognizes that an attomey for the government may be involved in the prosecution of such
cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a "prosecutor” and adopts language to reflect
the holding in Young v. United States ex rel. Vuitton, 481U.S. 787 (1987). In that case the Supreme Court indicated that
ordinarily the court should request that an attorney for the government prosecute the contempt; only if that request is
denied, should the court appointa private prosecutor. The rule envisions that a disinterested counsel should be appointed
to prosecute the contempt.

Finally, Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing

contempt in the court’s presence without regard to whether other rules, such as Rule 32 (sentencing procedures), might
otherwise apply. See, e.g., United States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985).
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